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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 
 

NOTE PROCEDURE CAREFULLY 
 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 
 

 1.  TIME:  9:00   CASE#: MSC12-02083 
CASE NAME: ST. MARK VS. SAINT MARK 
HEARING ON OBJECTIONS TO DISCOVERY REFEREE'S RECOMMENDATION NOS. 4 & 5 
(SET BY THE COURT FROM 9/29/17 MOTION) 
* TENTATIVE RULING: * 
 
Defendant St. Mark at Bethel has filed objections to Recommendations 4 and 5 of the 
Discovery Referee.  The grounds for objection, however, have nothing to do with the content of 
either Recommendation.  Rather, they assert only that the Referee’s orders lack force because 
they were entered in a now-dismissed parallel action.  The Court has already rejected that 
argument in its Order of September 29, 2017 in connection with payment of the Referee’s fees, 
and it will not revisit the issue now.  The objections are overruled, and the Recommendations 
are adopted. 
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2.  TIME:  9:00   CASE#: MSC12-02083 
CASE NAME: ST. MARK VS. SAINT MARK 
HEARING ON MOTION FOR MANDATORY DISMISSAL OF COMPLAINT 
FILED BY SAINT MARK AT BETHEL MISSIONARY BAPTIST CHURCH 
* TENTATIVE RULING: * 
 
Defendant St. Mark at Bethel Missionary Baptist Church moves to dismiss this case because 
it was not brought to trial within five years of filing, Code of Civil Procedure § 583.310.  The 
motion is denied. 
 
The Court notes that both sides devote much of their papers to debating the merits and the 
underlying events.  That is 100% irrelevant to the present motion, as both attorneys should 
surely recognize. 
 
It is uncontested that more than five years have passed since this action was filed on 
September 5, 2012.  Plaintiff St. Mark Baptist Church of Pittsburg, however, argues that various 
intervening events have tolled the running of the five-year period, leaving plenty of time 
remaining within which to bring the case to trial.  Plaintiff is only partly correct, but that is more 
than enough to defeat this motion. 
 
Bankruptcy and Removal.  On February 27, 2014, a different defendant (New Bethel) filed 
bankruptcy proceedings.  On April 23, 2014, the present action was removed to bankruptcy 
court.  That court remanded this case to this Court on January 27, 2015. 
 
The Court is unconvinced that the mere pendency of New Bethel’s bankruptcy case tolled the 
five-year statute, at least against the present moving defendant.  A bankruptcy case involving 
one defendant creates an automatic stay of state-court proceedings against that defendant.  
There is no stay, however, prohibiting a plaintiff from continuing to prosecute a state-court case 
against other, non-bankrupt defendants.  Plaintiff does not assert that its inability to litigate in 
this Court against New Bethel made it impracticable or impossible to continue to pursue this 
case against St. Mark at Bethel or anyone else. 
 
Removal, however, is a different matter.  Removal of an action to federal court (whether district 
court or bankruptcy court) entirely divests the state court of jurisdiction to proceed with the case 
in any manner.  See, e.g., Fed. R. Bankr. Proc. 9027(c).  Hence, during the period when this 
action was removed to bankruptcy court, “the jurisdiction of [this] court was suspended”, Code 
of Civil Procedure § 583.340(a).  Accordingly, the entire time during which this action was 
pending in bankruptcy court must be excluded from the five-year calculation.  Spanair S.A. v. 
McDonnell Douglas Corp. (2009) 172 Cal.App.4th 348. 
 
Defendant responds only that in defendant’s opinion, New Bethel was a sham defendant.  
Maybe so, maybe not – but either way, that would do nothing to alter the plain fact that this 
Court lacked jurisdiction entirely during the removal period.  If New Bethel was really irrelevant 
to this case, that should have enabled the parties to secure an early remand of the case from 
the bankruptcy court. 
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Stay Pending Appeal.  In June 2013 this Court granted defendant’s motion to expunge a 
lis pendens.  Plaintiff appealed from that ruling.  The appeal was decided by affirmance on 
December 18, 2015.  No one argues that the pendency of that appeal from an interlocutory 
ruling, in itself, constituted a stay of this action for purposes of the five-year statute under 
§ 583.340(a).  See also Code of Civil Procedure § 916(b). 
 
Plaintiff does argue that the five-year statute was tolled by a stay pending appeal entered by 
this Court on July 7, 2015.  Plaintiff says that that stay remained in place until January 27, 2017 
– more than a year after the Court of Appeal’s decision.  It argues that that entire time must be 
excluded from the five-year calculation because “prosecution or trial of the action was stayed or 
enjoined”, § 583.340(b). 
 
Section 583.340(b) applies only to a complete stay of an action – not a partial stay reaching 
only part of the proceedings, such as discovery or particular motions.  Bruns v. E-Commerce 
Exchange (2011) 51 Cal.4th 1081; Gaines v. Fidelity Nat’l Title Insurance (2016) 62 Cal.4th 
1081. 
 
The Court’s stay order had some arguable ambiguity as to exactly what was being stayed.  
The tentative ruling stated that “the balance of equities compels this court to discretionarily stay 
the motions on calendar for June 12, 2015” (emphasis added).  The tentative also referred to 
Code of Civil Procedure § 916, which provides for a (nondiscretionary) stay as to proceedings 
in the trial court “upon the judgment or order appealed from” (subd. (a)), but also provides that 
the trial court retains jurisdiction to proceed on other matters (subd. (b)).  The ruling after 
hearing, however, was far more direct:  “All proceedings in this action are stayed pending a 
decision by the Court of Appeal …” (emphasis added).  There is nothing ambiguous about the 
breadth of that stay. 
 
Even if this were not a complete stay within § 583.340(b), moreover, it would qualify as a period 
during which “bringing the case to trial, for any other reason, was impossible, impracticable, or 
futile” under subd. (c).  Judge Spanos’s July 2015 ruling explained at some length why it made 
no sense to proceed with the matters then before the Court while awaiting a clear answer to key 
legal questions from the Court of Appeal.  There is no showing that plaintiff was not diligent in 
pursuing this action.  See generally Bruns, 51 Cal.4th at 1194-95; 6 Witkin, California 
Procedure, Proceedings Without Trial §§ 375-379 (4th ed. 1997). 
 
Neither the stay nor the impracticability, however, extended to January 2017, as plaintiff would 
have it.  The July 2015 stay was expressly made “pending a decision by the Court of Appeal”.  
That occurred in December 2015.  The Court’s practical reasons for its stay also expired with 
the pendency of the appeal.  If (arguendo) plaintiff thought the stay was still in place despite its 
express reference to an appellate decision, plaintiff could readily have come in for a formal 
order terminating it.  And indeed, the Court’s docket reflects that there was considerable 
litigation activity during 2016. 
 
Defendant’s Default.  Plaintiff argues further for exclusion of the period during which this 
defendant was in default.  The default of defendant St. Mark at Bethel was entered on October 
9, 2012.  (Although St. Mark at Bethel had appeared to oppose plaintiff’s motion for a 
preliminary injunction, it did not file any response to the Complaint; nor did it come in to seek 
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relief from its default at any time.)  According to plaintiff, defendant remained in default until it 
filed its answer to the first amended complaint on April 18, 2013.  A more accurate date for the 
end of the tolling, in the Court’s view, is March 21, 2013, when the first amended complaint was 
filed, effectively reopening defendant’s opportunity to answer. 
 
The five-year period for bringing a case to trial against a defendant does not run during the 
period when that defendant is in default.  Dale v. ITT Life Insurance Co. (1989) 207 Cal.App.3d 
495, 498-99; Maguire v. Collier (1975) 49 Cal.App.3d 309. 
 
Defendant’s moving and reply papers do not address this tolling argument. 
 
Reassignment of Judges.  Plaintiff further argues for exclusion of two other brief periods, during 
which the case was pending reassignment from two disqualified judges.  Such periods must be 
excluded from the five-year calculation.  Nail v. Osterholm (1970) 13 Cal.App.3d 682, 686-87; 
Hartman v. Santamarina (1892) 30 Cal.3d 762. 
 
Plaintiff asserts that “after the filing of the motion to disqualify a judge, the time [during which] a 
trial is held in abeyance pending assignment of another judge is excluded from the five-year 
period” (Opp. at 2).  Plaintiff seeks to apply this principle to its own motion to disqualify Judge 
Brady under Code of Civil Procedure § 170.1, filed on February 18, 2014.  What plaintiff 
uncandidly omits to mention is that this challenge to Judge Brady was unsuccessful; it was 
denied on March 14, 2014.  There thus was no “assignment of another judge” to be waited for.  
Plaintiff cites no authority for tolling during the mere pendency of an unsuccessful 
disqualification motion.  Nevertheless, the rationale of Nail and Hartman is that the case could 
not have been brought to trial during the interregnum, and that creates tolling even if the case 
was nowhere near ready for trial.  The same would be true of the period when a § 170.1 
challenge was pending:  Had the case been ready for trial, trial could not have commenced until 
it was known whether Judge Brady would continue to preside over the case. 
 
Again, on February 18, 2015 Judge Craddick was disqualified under Code of Civil Procedure 
§ 170.6.  The case was reassigned to Judge Spanos five days later. 
 
Summing up the tolling periods: 
     Default:  10/9/12 to 3/21/13 – 164 days 
     Disqualification motion pending:  2/18/14 to 3/14/14 – 28 days 
     Removal:  4/23/14 to 1/27/15 – 279 days 
     Craddick’s disqualification to Spanos’s designation:  2/18/15 to 2/23/15 – 5 days 
     Stay pending appeal:  7/7/15 to 12/18/15 – 164 days 
     Total:  640 days 
 
Thus, plaintiff still has over a year and a half left in which to bring this case to trial within the 
five-year rule. 
 
This case is set for a Case Management Conference on January 30, 2018, at 10:00 a.m.  
Counsel for all parties must attend in person.  (This does not include counsel for entities 
involved only as to third-party discovery.)  All parties must file and serve statements by 
January 9, (1) briefly identifying the merits issues remaining to be decided in the case; 
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(2) stating proposed procedures for deciding those issues economically and expeditiously 
(including whether the issues require live evidentiary hearings, and whether they are triable to a 
jury); (3) identifying any procedural or discovery issues that may need to be addressed prior to 
trial or other dispositive proceedings; (4) addressing possible means of ADR, as to all or any 
discrete parts of the case; and (5) proposing a timeline for all of the above.  Parties may (but 
are not required to) file and serve comments on the other parties’ statements, by January 16. 
 
The Court directs the attorneys to meet and confer concerning all of the above topics.  The 
Court has observed an alarming degree of personal rancor and poor attorney behavior on both 
sides in this case.  Nevertheless, the Court is not kidding when it states that it expects the 
attorneys to conduct themselves professionally and to agree to as much as possible on all of 
the above subjects.  Any failures to disagree will be examined by the Court, with a view to 
possible sanctions against any or all of the attorneys or parties in this case if it appears to the 
Court that anyone is not cooperating in setting an agenda and a timeline. 
 

  

 3.  TIME:  9:00   CASE#: MSC13-00710 
CASE NAME: HARRIS VS. GUZMAN 
HEARING ON MOTION TO COMPEL RESPONSES TO 1ST & 2ND REQUESTS 
FOR DOCUMENTS  /  FILED BY GEORGE J. HARRIS 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel responses to two sets of document requests is denied for reasons 
of practicality, timing, and fairness. 
 
This action was filed in 2013.  Plaintiff, however, promulgated no discovery on defendant 
Gamerica until August 25, 2017, at a time when trial was less than four months distant – and, 
more tellingly, at a time when plaintiff was fully aware that Gamerica’s counsel was likely to be 
granted leave to withdraw, leaving Gamerica (a corporation) unrepresented and hence unable 
as a matter of law to serve proper responses to discovery.  The present motion to compel was 
not filed until October 20 – some weeks after Gamerica missed the response deadline, and 
even closer to the trial date.  The motions were originally calendared for December 1, exactly a 
week before the trial date.  At plaintiff’s request the Court advanced the hearing date to 
November 17.  Despite that advancement, however, the present hearing date is a scant three 
weeks before trial.  That three weeks, moreover, include the Thanksgiving holiday – and, if it 
were to respond, Gamerica would have to engage counsel who would be new to the case. 
 
An order granting a motion to compel must give the responding party a reasonable time in 
which to comply – typically 30 days or so.  That time can be shortened where the 
circumstances call for it, especially if the time crunch appears to be the fault of the responding 
party.  Here, it is not.  Plaintiff delayed in requesting discovery from Gamerica, and delayed 
further in moving to compel.  At no relevant time did plaintiff ever really expect these efforts to 
result in it receiving any useful information via discovery.  To all appearances, rather, the 
present motion has more to do with generating a cosmetic event of procedural default than with 
actually obtaining any documents or other information. 
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In any event, the three weeks available between now and trial are not a reasonably sufficient 
time for response, and setting a later date for response would be pointless as it would be after 
trial.  Unless plaintiff wishes to continue the trial date (which the Court understands it does not), 
there is no point in setting any compliance date that would give sufficient time for response. 
 

  

 4.  TIME:  9:00   CASE#: MSC13-00710 
CASE NAME: HARRIS VS. GUZMAN 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL & FORM INTERROGS. 
FILED BY GEORGE J. HARRIS 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel responses to two sets of interrogatories is denied for reasons of 
practicality, timing, and fairness. 
 
This action was filed in 2013.  Plaintiff, however, promulgated no discovery on defendant 
Gamerica until August 25, 2017, at a time when trial was less than four months distant – and, 
more tellingly, at a time when plaintiff was fully aware that Gamerica’s counsel was likely to be 
granted leave to withdraw, leaving Gamerica (a corporation) unrepresented and hence unable 
as a matter of law to serve proper responses to discovery.  The present motion to compel was 
not filed until October 20 – some weeks after Gamerica missed the response deadline, and 
even closer to the trial date.  The motions were originally calendared for December 1, exactly a 
week before the trial date.  At plaintiff’s request the Court advanced the hearing date to 
November 17.  Despite that advancement, however, the present hearing date is a scant three 
weeks before trial.  That three weeks, moreover, include the Thanksgiving holiday – and, if it 
were to respond, Gamerica would have to engage counsel who would be new to the case. 
 
An order granting a motion to compel must give the responding party a reasonable time in 
which to comply – typically 30 days or so.  That time can be shortened where the 
circumstances call for it, especially if the time crunch appears to be the fault of the responding 
party.  Here, it is not.  Plaintiff delayed in requesting discovery from Gamerica, and delayed 
further in moving to compel.  At no relevant time did plaintiff ever really expect these efforts to 
result in it receiving any useful information via discovery.  To all appearances, rather, the 
present motion has more to do with generating a cosmetic event of procedural default than with 
actually obtaining any documents or other information. 
 
In any event, the three weeks available between now and trial are not a reasonably sufficient 
time for response, and setting a later date for response would be pointless as it would be after 
trial.  Unless plaintiff wishes to continue the trial date (which the Court understands it does not), 
there is no point in setting any compliance date that would give sufficient time for response. 
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 5.  TIME:  9:00   CASE#: MSC13-00710 
CASE NAME: HARRIS VS. GUZMAN 
HEARING ON MOTION CONCERNING REQUEST FOR ADMISSIONS, SET 1 
FILED BY GEORGE J. HARRIS 
* TENTATIVE RULING: * 
 
The motion to deem matters admitted is granted.  The matters requested in the Plaintiff’s 

First Set of Requests for Admissions (served August 25, 2017) are deemed admitted.  Plaintiff’s 

counsel must lodge a proposed order with a declaration confirming that no responses were 

served prior to the hearing.  No sanctions are awarded. 

In the event that defendant has served responses prior to the hearing, no matters will be 

deemed admitted, but sanctions are awarded to Plaintiff in the amount of $325. 

The Court understands that Gamerica, a corporation, is unrepresented by counsel and hence is 

legally unable to respond to these requests for admissions unless it obtains counsel.  No 

purported response filed without counsel will be deemed a proper response. 

This motion does not raise the same concern as plaintiff’s other two discovery motions as to the 

shortness of time for response, because no response after the hearing date would be 

acceptable in any event. 

 

  

 6.  TIME:  9:00   CASE#: MSC13-01980 
CASE NAME: McCAULEY VS. LOCKETT 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO STIP. SETTLEMENT 
FILED BY FREDERICK L. MCCAULEY 
* TENTATIVE RULING: * 
 
This case arose over plaintiff’s sale of a house to defendants.  The parties settled the case in 
2014.  The settlement called (1) for plaintiff to quitclaim his interest in the house to defendants; 
(2) for defendants to cure the existing default on the mortgage (which defendants were 
supposed to pay, but on which plaintiff was the obligor); and (3) for defendants, if possible, to 
arrange to refinance the house or assume the mortgage, so as to relieve plaintiff of any debt 
obligation as to the property.  If defendants did not cure the mortgage default, or if they did not 
or could not arrange to get plaintiff off the loan, the settlement called for the property to be sold 
on specified terms.  The parties agreed that the Court would retain jurisdiction to enforce the 
settlement under Code of Civil Procedure § 664.6. 
 
Plaintiff now moves to enforce the settlement by ordering sale of the house (along with a few 
other requests).  It is uncontested that defendants have not refinanced or assumed the 
mortgage.  Defendants, however, say that that is plaintiff’s fault, because he refused to give 
required cooperation on the paperwork.  This disagreement, if and when it becomes ripe for 
decision, will likely require an evidentiary hearing. 
 
There is a jurisdictional show-stopper standing in the way, however, which must be dealt with 
before the Court could reach these factual issues.  Defendants filed for Chapter 7 bankruptcy.  
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They listed both the loans on the house, and a “personal loan” from plaintiff.  They received a 
discharge order from the bankruptcy court.  It appears uncontested that that discharge order, on 
its face, covers plaintiff’s present claims, and thus prevents either plaintiff or this Court from 
proceeding on this motion. 
 
Plaintiff responds that he never received notice of the bankruptcy proceedings, because 
defendants used an incorrect address for the notices to him (intentionally, plaintiff alleges).  
Further, he argues that defendants’ obligations to him were nondischargeable. 
 
Plaintiff’s challenges to the bankruptcy discharge may be right or they may be wrong, but this 
Court is in no position to decide them.  This Court is confronted with a federal court order that, 
on its face, prevents prosecution of plaintiff’s claims.  A state court can neither invalidate such 
an order, nor amend it, nor ignore it.  Thus, plaintiff will have to turn to the bankruptcy court or 
district court for relief from the discharge order.  This Court does not direct what the proper 
procedure might be for plaintiff to seek such relief; indeed, the Court assumes that such a 
procedure is available, but does not pretend to know that for sure.  It will be up to plaintiff to 
figure out how he may pursue this in the federal arena.  (Defendants are also free, of course, to 
pursue any remedies they may think they have in federal court, such as the contempt 
proceeding they threaten in their papers.) 
 
Accordingly, this motion is stayed pending potential proceedings in bankruptcy or district court, 
and this case is set for a Case Management Conference on February 27, 2018 at 8:30 a.m.  
The parties should file and serve reports by February 22 as to the status of matters (if any) in 
the bankruptcy arena.  If plaintiff has not filed anything in federal court requesting any form of 
relief from the discharge order by then, it will be the intention of this Court to deny this motion 
because of the preclusive force of the discharge order. 
 
If plaintiff is able to secure relief from the discharge order sooner than that and wants to 
proceed with this motion sooner than the end of February, he may so request by letter to the 
Court (with a copy to defendants). 
 

  

 7.  TIME:  9:00   CASE#: MSC14-01229 
CASE NAME: B.A. RETRO INC.  VS.  D.L. FALK CONSTRUCTION 
HEARING ON MOTION FOR ATTORNEYS FEES AND COSTS 
FILED BY D.L. FALK CONSTRUCTION 
* TENTATIVE RULING: * 
 
D.L. Falk’s motion for attorney fees is granted in part and denied in part. 
 
Particular Objections 
 
The Court is satisfied with D.L. Falk’s evidence concerning the reasonableness of billing rates. 
 
B.A. Retro also itemizes a handful of particular billing entries that it argues as examples of 
excessiveness.  The Court cannot find the entries challenged in the Nixon Peabody bills; some 
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of them refer to billing dates for which there are no entries at all.  Even from B.A. Retro’s 
descriptions, in any event, it is not apparent that these nits are validly picked. 
 
IBS-Related Fees.  B.A. Retro objects to the inclusion of costs related to D.L. Falk’s cross-
complaint against IBS and related cross-defendants.  B.A. Retro’s objection is well-taken.  The 
IBS cross-complaint was a distinct, though related, dispute that D.L. Falk was litigating against 
a party unrelated to B.A. Retro.  B.A. Retro should not be called on to pay the costs of D.L. Falk 
suing someone else. 
 
D.L. Falk argues that B.A. Retro’s complaint forced D.L. Falk to cross-complain against IBS.  
IBS was contracted to perform structural steel work on the project at issue, and (according to 
D.L. Falk) its performance was inadequate.  It was to remedy that inadequacy that D.L. Falk 
hired B.A. Retro to do the work at issue in those parties’ bilateral dispute.  Thus, any damages 
awarded to B.A. Retro would have been damages that D.L. Falk could seek to collect from IBS.  
That explains why it was desirable and strategically prudent for D.L. Falk to sue IBS; but it falls 
short of showing that D.L. Falk was forced to sue IBS.  Rather, D.L. Falk had an opportunity for 
a potential recovery against IBS for a potential loss.  That that potential loss took the form of 
B.A. Retro’s suit is neither here nor there.  The decision to seek recovery from IBS was D.L. 
Falk’s own decision, in its own self-interest, and B.A. Retro should not have to pay for it. 
 
Further, D.L. Falk’s claim for attorney fees in this case rests solely on a contractual attorney fee 
clause.  The clause is a fairly broad one, covering “any dispute resolution between the parties” 
(trial exh. 24, § 13) – but only “between the parties”.  IBS was not a party to this contract, and 
D.L. Falk’s cross-complaint against IBS was not “dispute resolution between” D.L. Falk and 
B.A. Retro. 
 
Absent any objections from B.A. Retro, the Court accepts D.L. Falk’s proposed allocation of 
fees as between the IBS part of the case and the remainder. 
 
D.L. Falk is awarded $369,374.75 in attorney fees.  (The Court is unclear whether this number 
is intended to include or exclude the costs separately awarded on Line 8, but obviously the 
Court is not intending a double recovery of those costs.) 
 

  

 8.  TIME:  9:00   CASE#: MSC14-01229 
CASE NAME: B.A. RETRO INC.  VS.  D.L. FALK CONSTRUCTION 
HEARING ON MOTION TO TAX COSTS 
FILED BY B.A. RETRO INC. 
* TENTATIVE RULING: * 
 
NOTE TO COUNSEL:  This tentative is unchanged from the tentative posted for September 22, 
except for deletion of the paragraph concerning presenting papers on this motion. 
 
Plaintiff/Cross-Defendant B.A. Retro, Inc. has moved to strike or tax items of the costs sought 
by Defendant/Cross-Complainant D.L. Falk as the prevailing party in this case.  The motion is 
granted in part and denied in part. 
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Expert Fees.  The fees of experts are not ordinarily recoverable after trial, even where a 
contractual prevailing-party provision expressly provides for them.  See Code of Civil Procedure 
§ 1033.5(b)(1); Ripley v. Pappadapoulos (1994) 23 Cal.App.4th 1616; Treat, A Proposed 
Revision of California’s Procedural Statutes and Rules for Seeking Prevailing-Party Attorney 
Fees, 12 JFK L. Rev. 11, 28-35 (2009).  As B.A. Retro does not contest, however, there is 
express discretionary authorization for expert fees here in Code of Civil Procedure § 998(c)(1). 
 
B.A. Retro does not directly challenge the amount of expert fees incurred here.  It argues that 
the Court, in its discretion, should strike these expert fees because there were unadjudicated 
motions in limine contesting the relevance of the experts’ topics as a matter of contract law.  It 
is true that if the trial had proceeded beyond the licensure issue, these expert analyses may or 
may not have been admitted.  But they were clearly key to at least part of D.L. Falk’s theory of 
the case, and that theory was not facially invalid.  D.L. Falk could not prudently have come to 
trial without having expert testimony prepared and ready to support the case it intended to put 
on.  The quickest way to lose a motion in limine is for the challenged evidence not to exist at all.  
The motion to strike is denied as to expert fees. 
 
Exhibits.  B.A. Retro challenges D.L. Falk’s item of costs for copying of exhibits, noting that 
most of the exhibits ended up not being used because the case was decided on a threshold 
issue.  As with the preceding item, however, D.L. Falk was required to come to trial, prepared to 
try the entire case.  B.A. Retro does not point to any particular portion of the exhibits as entirely 
unnecessary.  Nor does the Court agree with the contention that binders and tabs should not be 
included.  On the contrary, binders and tabs are extremely helpful to the Court as well as the 
attorneys.  The motion is denied as to this item. 
 
IBS-Related Costs.  B.A. Retro objects to the inclusion of costs related to D.L. Falk’s cross-
complaint against IBS and related cross-defendants, including the cost of service of process on 
those defendants and the cost of deposing one of them.  The motion to tax is granted as to 
these items.  This was a distinct, though related, dispute that D.L. Falk was litigating against a 
party unrelated to B.A. Retro.  B.A. Retro should not be called on to pay the costs of D.L. Falk 
suing someone else. 
 
D.L. Falk argues that B.A. Retro’s complaint forced D.L. Falk to cross-complain against IBS.  
IBS was contracted to perform structural steel work on the project at issue, and (according to 
D.L. Falk) its performance was inadequate.  It was to remedy that inadequacy that D.L. Falk 
hired B.A. Retro to do the work at issue in those parties’ bilateral dispute.  Thus, any damages 
awarded to B.A. Retro would have been damages that D.L. Falk would seek to collect from IBS.  
That explains why it was desirable, and strategically prudent, for D.L. Falk to sue IBS; but it falls 
short of showing that D.L. Falk was forced to sue IBS.  That was D.L. Falk’s own decision, in its 
own self-interest, and B.A. Retro should not have to pay for it. 
 
The Court notes that it is unable to reconstruct the amount for service of process costs sought 
to be taxed ($509.20) from the invoices attached to the Memorandum of Costs.  As D.L. Falk 
does not challenge the figure, however, it is accepted.  B.A. Retro’s figure for the amount of 
deposition costs to be taxed is overstated by four dollars. 
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Proof of Service.  It appears that B.A. Retro may be challenging other items for the cost of 
service of process, though both the basis and the amount of that challenge is unclear.  The 
Court finds no defect in the Memorandum of Costs in this respect.  The motion is denied as to 
service of process other than on IBS or its personnel. 
 
Trial Transcripts.  The motion to strike is granted as to trial transcripts.  The expense of such 
transcripts is chargeable as costs only if the transcripts were “ordered by the court”.  Code of 
Civil Procedure § 1033.5(a)(3)(D)(9).  No such transcripts were ordered by the Court.  There 
was a stipulation to the use of a court reporter, but that is not even a stipulation for transcripts, 
let alone a court order. 
 
D.L. Falk says it will need the transcripts for appeal.  That may make them an allowable item of 
costs for the prevailing party on appeal, but it does not make them a proper item of costs in the 
trial court.  (The Court also notes that while the Barron declaration recites that B.A. Retro’s 
notice of appeal is attached as Exhibit 2, it is not in fact attached; nor is there a notice of appeal 
in the Court’s file.) 
 
The total amount to be taxed is $3,760.01.  The costs allowed are $21,060.09. 

 

  

 9.  TIME:  9:00   CASE#: MSC15-00990 
CASE NAME: JOSE C. NOVOA VS. ANTHONY CHAN 
HEARING ON MOTION FOR LEAVE TO FILE COMPLAINT IN INTERVENTION 
FILED BY DEBORAH CHAN, ANTHONY CHAN 
* TENTATIVE RULING: * 
 
The unopposed motion of California Capital Insurance Co. to intervene in this case is granted.  
Intervenor may file and serve its complaint in intervention by December 1.  Opposing parties 
are given 30 days thereafter to respond. 

 

  

10.  TIME:  9:00   CASE#: MSC15-01260 
CASE NAME: CAROLYN WILLIAMS VS. CURTIS MARTIN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CURTIS MARTIN 
* TENTATIVE RULING: * 
 

Defendant’s motion for summary judgment is granted.  Plaintiff has failed to raise a 
triable issue of fact whether defendant breached the standard of care regarding the treatment 
he provided her.   (Def’s Ex. 6, C. Martin Decl., 33.)  Further, plaintiff has not submitted any 
evidence that defendant did not obtain her informed consent to the treatment to refute 
defendant’s evidence that he did.  (See Def’s Ex. 6, C. Martin Decl., ¶ 33 and Ex. 7, S. Martin 
Decl., ¶ 5, 6.)  Finally, plaintiff may not proceed on her cause of action for violation of the Labor 
Code, because that claim may be brought only against the employer, and she has admitted that 
a corporation she has not sued was the employer.  (See Opp. at 13:18-19 and copy of 
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paycheck attached as part of Pltf’s Ex. 1.) 
 

A defendant may move for summary judgment if he contends that the action “has no 
merit . . .” (CCP § 437c (a).)  The motion “shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.”  (CCP § 437c (c).)  “A defendant . . . has met his . . . burden of 
showing that a cause of action has no merit if [he] has shown that one or more elements of the 
cause of action . . . cannot be established, or that there is a complete defense to the cause of 
action. Once the defendant . . . has met that burden, the burden shifts to the plaintiff . . . to 
show that a triable issue of one or more material facts exists as to the cause of action or a 
defense thereto.”  (CCP § 437c (p)(2).)  
 

1. Second Cause of Action, Negligence. 
 

To establish a claim for medical malpractice, a plaintiff must prove four elements:  
(1) the duty of the doctor to use such skill, prudence, and diligence as other members of 
his profession commonly possess and exercise; (2) a breach of that duty; (3) a proximate 
causal connection between the negligent conduct and the resulting injury; and (4) actual loss 
or damage resulting from the doctor's negligence.  (Hanson v. Grode (1999) 76 Cal. App. 4th 
601, 606.) 
 
 To establish the second element, breach, plaintiff must prove that the defendant 
breached the standard of care in treating her.  (See Munro v. Regents of Univ. of Cal. (1989) 
215 Cal.App.3d 977, 983-984.)  Unless the conduct required by the particular circumstances is 
within the common knowledge of the layman, “the standard of care against which the acts of a 
physician are to be measured is a matter peculiarly within the knowledge of experts . . . and can 
only be proved by their testimony.”  (Landeros v. Flood (1976) 17 Cal.3d 399, 410.) 
 
 Defendant has submitted a declaration stating that he complied with the standard of 
care.  (See Declaration of Curtis Martin, ¶ 33.)  Therefore, he has shifted the burden to plaintiff 
to submit evidence to show that he did not comply with the standard of care. 
 
 Plaintiff has failed to meet her burden.  As a matter of law, without any properly 
admissible expert testimony to explain how defendant’s treatment fell short of the standard of 
care, plaintiff cannot establish any triable fact issue.  Her only evidence in opposition consists of 
selected treatment records and other documents.  She submits no declaration testimony, not 
even her own – let alone any expert declaration testimony – analyzing those records or 
establishing why they show that defendant did not meet the standard of care. 
 

2. Fifth Cause of Action, Lack of Informed Consent. 
 
A patient may sue a doctor for performing a procedure without first obtaining informed 

consent.  That action sounds in negligence where the claim is that the plaintiff suffered injury 
from an undisclosed potential complication of the treatment.  (Cobbs v. Grant (1972) 8 Cal.3d 
229, 239-240; Saxena v. Goffney (2008) 159 Cal.App.4th 316, 324.)   

 
The consent is either obtained or it is not.  No expert testimony is required in the typical 
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case (see Cobbs, supra, 8 Cal.3d at 242-243; Betterton v. Leichtling (2002) 101 Cal. App. 4th 
749, 755-756.)  Therefore, plaintiff’s claim under this cause of action does not fail for failure to 
submit expert witness testimony. 

 
However, defendant has submitted evidence that he obtained informed consent before 

providing the treatment.  (See C. Marin Decl., ¶ 33; S. Martin Decl., ¶¶ 4-6.)  The absence of 
any consent form signed by plaintiff might be considered a suspicious circumstance – but 
defendant’s explanation and evidence nevertheless establish at least prima facie that plaintiff 
did sign such a form.  Plaintiff could rebut that evidence, and establish a triable issue, by 
offering contrary testimony that she did not review and sign any such form.  Plaintiff offers no 
such testimony. 

 
3. Third Cause of Action, Violation of Labor Code. 

 
Plaintiff alleges she never received proper rest breaks during her employment.  An 

employer must give such breaks.  (See Labor Code § 226.7(c).)  However, plaintiff concedes 
that her employer was Martin Family Chiropractic, Inc., not Curtis Martin individually.  (See Opp. 
at 13:18-19.)  Plaintiff has not sued Martin Family Chiropractic, Inc., only Curtis Martin 
individually. Plaintiff has not shown how Curtis Martin can be liable for not providing a rest 
break that only Martin Family Chiropractic, Inc. had the duty to provide. 

 
4. Conclusion. 

 
Because defendant has shown that plaintiff cannot prevail as a matter of law as to the 

three causes of action discussed above and the court previously sustained a demurrer without 
leave to amend as to the other two causes of action, defendant’s motion for summary judgment 
is granted. 

 
5. Plaintiff’s Request for Summary Judgment in her Favor. 

 
Plaintiff’s opposition papers request that the Court grant summary judgment in her favor.  

The request is procedurally defective; each party seeking summary judgment must file his or 
her own motion, on 75 days’ notice.  (Code of Civil Procedure § 437c (a)(2).)  The party’s 
motion must also be supported by her own Separate Statement.  (CRC 3.1350 (c).)  Plaintiff did 
not comply with these requirements. 

 
Procedure aside, plaintiff has not presented evidence even establishing that she has 

any triable fact issues to prevent summary judgment for the other side – let alone establishing 
that plaintiff herself has such an ironclad case that she is entitled to summary judgment. 
 

Rulings on Evidentiary Objections 
 
1 – Overruled as to the original material in the medical records; sustained as to any of 

plaintiff’s opinions as to the significance of what is in the medical records if offered as evidence 
rather than as argument. 

2 – Overruled. 
3 – Overruled. 
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4 – Overruled as to the content of the recorded message; sustained as to any of 
plaintiff’s opinions as to the significance of the contents if offered as evidence rather than 
as argument. 
 

  

11.  TIME:  9:00   CASE#: MSC15-01749 
CASE NAME: GARTH VS. GLOBAL BUILDING 
HEARING ON MOTION FOR LEAVE TO INTERVENE 
FILED BY TARGET CORPORATION 
* TENTATIVE RULING: * 
 
The unopposed motion of Target Corp. to intervene in this case is granted.  Intervenor may file 
and serve its complaint in intervention by December 1.  Opposing parties are given 30 days 
thereafter to respond. 
 

  

12.  TIME:  9:00   CASE#: MSC15-02150 
CASE NAME: BENYAMINI VS. MOLITOR-GENNRICH 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY DAWN MOLITOR-GENNRICH 
* TENTATIVE RULING: * 
 
Plaintiff brings this lawsuit asserting claims arising out of an automotive accident occurring on 
December 11, 2013.  Plaintiff, however, previously brought a small-claims case against the 
same defendant, arising out of the same accident.  That case was litigated to trial and resulted 
in a judgment for plaintiff. 
 
Defendant moves for summary judgment because the previous judgment is res judicata and 
precludes the present action.  The motion is granted.  It is undisputed that the two cases 
involve the same subject matter and parties.  It is settled that a prior small-claims judgment has 
preclusive res judicata effect.  Pitzen v. Superior Court (2004) 120 Cal.App.4th 1374.  In non-
legal terms, this means that having already sued and recovered on this accident, plaintiff is 
legally barred from suing again. 
 
The Court also notes that defendant’s papers do not comply with CRC 3.1110(f) and Local Rule 
3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and comply with 
them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 
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13.  TIME:  9:00   CASE#: MSC16-01589 
CASE NAME: STEIN WAY VS. ORINDA OAKS 
HEARING ON MOTIONS IN LIMINE AND DISCOVERY MOTION 
( SET BY THE COURT ) 
* TENTATIVE RULING: * 
 
This matter is continued to December 1, 2017, at 9:00 a.m., to ensure that the Court has had 

time to review and consider all the evidence submitted. 

 

  

14.  TIME:  9:00   CASE#: MSC16-02429 
CASE NAME: FONTENO VS. MOSS 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGATORIES 
FILED BY MOSS AND MURPHY 
* TENTATIVE RULING: * 
 
Defendants have filed a total of eight discovery motions, two set for today and the remainder 
set for December 8.  All of them assert an entire failure to respond by plaintiffs.  This motion is 
continued to December 8 so that the motions may be decided at the same time. 
 
The Court notes that some of the later motions are directed to “amended” discovery demands.  
It appears, then, that some of the earlier-filed motions may be effectively moot, though the 
Court has not confirmed that.  Defendants’ counsel is directed to file and serve a brief 
statement by December 1, identifying which (if any) of their discovery motions are mooted or 
duplicative, as well as whether any of them have been mooted (in whole or in part) by 
subsequent compliance. 
 
If it is true (as defendants assert) that plaintiffs have not served any responses at all to any of 
these several discovery requests, the Court strongly urges plaintiffs’ counsel to turn their 
attention to discovery compliance, seriously and promptly. 
 

  

15.  TIME:  9:00   CASE#: MSC16-02429 
CASE NAME: FONTENO VS. MOSS 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGATORIES 
FILED BY GLEN L. MOSS 
* TENTATIVE RULING: * 
 
Defendants have filed a total of eight discovery motions, two set for today and the remainder 
set for December 8.  All of them assert an entire failure to respond by plaintiffs.  This motion is 
continued to December 8 so that the motions may be decided at the same time. 
 
The Court notes that some of the later motions are directed to “amended” discovery demands.  
It appears, then, that some of the earlier-filed motions may be effectively moot, though the 
Court has not confirmed that.  Defendants’ counsel is directed to file and serve a brief 
statement by December 1, identifying which (if any) of their discovery motions are mooted or 
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duplicative, as well as whether any of them have been mooted (in whole or in part) by 
subsequent compliance. 
 
If it is true (as defendants assert) that plaintiffs have not served any responses at all to any of 
these several discovery requests, the Court strongly urges plaintiffs’ counsel to turn their 
attention to discovery compliance, seriously and promptly. 
 

  

16.  TIME:  9:00   CASE#: MSC17-01010 
CASE NAME: CHARLES ANDREWS VS. CRATUS HOMES 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CRATUS HOMES LLC, SILVERMARK CONSTRUCTION 
* TENTATIVE RULING: * 
 
A first amended complaint was filed on November 6, 2017, rendering the demurrer moot.  It is 
accordingly taken off calendar. 
 
The Court notes that Code of Civil Procedure section 472(a) requires a party wishing to amend 
its complaint in response to a demurrer to do so by the date on which the opposition papers 
are due. In this case, that would have been November 3, 2017 (nine court days before 
November 17, 2017).  However, the Court exercises its discretion to permit the late-filed 
amended pleading here. The parties are cautioned to observe and comply with statutory 
deadlines in the future. 
 

  

17.  TIME:  9:00   CASE#: MSC17-01012 
CASE NAME: TIFFANY MORRISS VS. ARMD LLC 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY ARMD LLC 
* TENTATIVE RULING: * 
 
The demurrer to the second cause of action in the First Amended Complaint (FAC) for fraud is 
overruled because plaintiff has alleged sufficient facts to constitute fraud.  The demurrer to the 
fourth cause of action for invasion of privacy is sustained without leave to amend because 
plaintiff fails to allege how she had a reasonable expectation of privacy while walking along a 
public road.   

“The party against whom a complaint or cross-complaint has been filed may object, by 
demurrer” if “(e) [t]he pleading does not state facts sufficient to constitute a cause of action” or 
“(f) [t]he pleading is uncertain.”  (Code of Civil Procedure § 430.10(e)-(f).)  As used in 
subdivision (f), “uncertain” includes language that is ambiguous and unintelligible.  (Code of 
Civil Procedure § 430.10(f).) 

The court must “treat the demurrer as admitting all material facts properly pleaded, but not 
contentions, deductions or conclusions of fact or law.”  (Blank v. Kirwan (1985) 39 Cal.3d 311, 
318.)  The Court gives “the complaint a reasonable interpretation, reading it as a whole and its 
parts in their context.”  (Ibid.) 
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Second Cause of Action: Fraud 

Plaintiff alleges sufficient, specific facts to state a cause of action for fraud. 

“The elements of fraud that will give rise to a tort action for deceit are: (a) misrepresentation 
(false representation, concealment, or nondisclosure); (b) knowledge of falsity (or ‘scienter’); 
(c) intent to defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) resulting damage.” 
(Engalla v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 974 (internal quotation 
marks omitted); see Civ. Code § 1709 [“Fraudulent deceit. One who willfully deceives another 
with intent to induce him to alter his position to his injury or risk, is liable for any damage which 
he thereby suffers.”].)   

Our Supreme Court has explained:  

[F]raud must be pled specifically; general and conclusory allegations do not 
suffice. . . . This particularity requirement necessitates pleading facts 
which ‘show how, when, where, to whom, and by what means the 
representations were tendered.’  A plaintiff's burden in asserting a fraud claim 
against a corporate employer is even greater.  In such a case, the plaintiff must 
‘allege the names of the persons who made the allegedly fraudulent 
representations, their authority to speak, to whom they spoke, what they said or 
wrote, and when it was said or written.’   

(Lazar v. Superior Court (1996) 12 Cal.4th 631, 645 (citations omitted).) 

Here, plaintiff has sufficiently alleged a claim for fraud.  The complaint alleges that defendant 
represented that its “services and facilities included access to a highly-skilled, experienced and 
knowledgeable personal trainer,” despite knowing that such representations were false and 
actually made for the purpose of inducing Plaintiff into paying a membership fee.  (FAC ¶¶ 19-
20.)  The complaint further alleges that plaintiff relied on these misrepresentations by paying the 
membership fee and performing the exercise as instructed and that she would not have done 
so had she known the truth.  (FAC ¶¶ 21-23.)   

Plaintiff has also provided the specifics of how, when, where, and to whom the 
misrepresentations were allegedly given.  Plaintiff alleges that the owner, “Manny Last Name 
Unknown, represented on November 1, 2016 at defendant 9Round Fitness located at 1508 
Sunnyvale Ave., 94597 that their services and facility included access to a highly-skilled, 
experienced, and knowledgeable personal trainer who trains members to do each exercise 
based on their fitness level.”  (FAC ¶ 19.)   

Moreover, the complaint is not ambiguous or unintelligible as to the alleged misrepresentation.  
Plaintiff alleges that defendant led “her to believe that she would be working with a highly-
skilled, knowledgeable and experienced trainers [sic] who would train based on her fitness level 
and condition,” despite “not employ[ing] certified personal trainers” and “not requir[ing] any 
personal training experience” in hiring.  (FAC ¶ 20.)  Defendant contends that this is insufficient 
in not specifying the particular qualifications that plaintiff contends the trainers should have.  But 
the FAC alleges that trainers are hired for their sales abilities, without regard to their experience 
or expertise in physical training.  If that is true, this could be found to be a knowing 
misrepresentation. 
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Fourth Cause of Action: Invasion of Privacy 

The demurrer is sustained without leave to amend as to plaintiff’s fourth cause of action, 
alleging an invasion of privacy.  

Our Supreme Court describes invasion of privacy by intrusion as follows: 

(1) [I]ntrusion into a private place, conversation or matter, (2) in a manner highly 
offensive to a reasonable person.  The first element, we stated, is not met when 
the plaintiff has merely been observed, or even photographed or recorded, in a 
public place.  Rather, ‘the plaintiff must show the defendant penetrated some 
zone of physical or sensory privacy surrounding, or obtained unwanted access to 
data about, the plaintiff. The tort is proven only if the plaintiff had an objectively 
reasonable expectation of seclusion or solitude in the place, conversation or data 
source.’   

(Sanders v. American Broadcasting Companies (1999) 20 Cal.4th 907, 914-15 (citations 
omitted).) 

The FAC alleges that plaintiff was “filmed while walking on the street.”  (FAC ¶ 29.)  A roadway 
is public place, and thus defendant did not penetrate a zone of privacy by allegedly filming 
plaintiff as she walked on the street.  (Cf. Shulman v. Group W Productions, Inc. (1998) 18 
Cal.4th 200, 231 (no liability for observing or taking photograph while plaintiff walks on a public 
highway)); cf. Aisenson v. American Broadcasting Co. (1990) 220 Cal.App.3d 146, 162 
(invasion of privacy was de minimis when judge was videotaped while in full public view from 
the street)).  Likewise, there can be no reasonable expectation of seclusion or solitude along a 
public roadway. (Cf. Shulman, 18 Cal.4th at 213 (affirming that no reasonable expectation of 
privacy existed on a public highway)).  Thus, plaintiff has failed to allege facts sufficient to 
constitute intrusion into a private place.   

Leave to amend as to the invasion of privacy claim is denied because plaintiff provides no 
indication that she could allege additional facts that would constitute a cause of action.  If 
plaintiff wishes to contest the tentative to seek leave to amend this cause of action, she should 
be prepared to specify what new allegations she has in mind. 
 

  

18.  TIME:  9:00   CASE#: MSC17-01012 
CASE NAME: TIFFANY MORRISS VS. ARMD LLC 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES CLAIM 
FILED BY ARMD LLC 
* TENTATIVE RULING: * 
 
The motion to strike punitive damages is denied as to the allegations in the second cause of 
action (fraud) and fifth cause of action (intentional infliction of emotional distress).  Plaintiff 
alleges sufficient facts to show that defendant may have acted fraudulently as to the second 
cause of action and with malice as to the fifth cause of action.  The motion as to the punitive 
damages allegations in the fourth cause of action (invasion of privacy) is moot based upon this 
Court’s ruling on the accompanying demurrer. 
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Punitive damages are appropriate only “where it is proven by clear and convincing evidence 
that the defendant has been guilty of oppression, fraud, or malice.”  (Civ. Code § 3294(a).)   

(1) “Malice” means conduct which is intended by the defendant to cause injury to 
the plaintiff or despicable conduct which is carried on by the defendant with a 
willful and conscious disregard of the rights or safety of others. 

(2) “Oppression” means despicable conduct that subjects a person to cruel and 
unjust hardship in conscious disregard of that person's rights. 

(3) “Fraud” means an intentional misrepresentation, deceit, or concealment of a 
material fact known to the defendant with the intention on the part of the 
defendant of thereby depriving a person of property or legal rights or otherwise 
causing injury. 

(Civ. Code § 3294(c).) 

Second Cause of Action: Fraud 

For the reasons stated regarding the demurrer to Plaintiff’s second cause of action for fraud, the 
Court finds that Plaintiff alleged sufficient facts to constitute a punitive damage claim for fraud.   

Fourth Cause of Action Invasion of Privacy 

The Court’s ruling on the demurrer to the invasion privacy claim was to sustain without leave to 

amend, and thus this motion to strike allegations included in the fourth cause of action is moot.   

Fifth Cause of Action Intentional Infliction of Emotional Distress 

Plaintiff sufficiently alleges facts that constitute malice as to the fifth cause of action.  The 
complaint alleges that defendant’s owner intentionally “regularly comes out onto the street, calls 
to plaintiff and films plaintiff with his cell phone, thereby invading plaintiff’s privacy and causing 
emotional discomfort to plaintiff in an effort to dissuade her from pursuing the present claim.”  
(FAC ¶ 33, 35.)  Such actions are alleged to be intentional and done for the purpose of causing 
injury to plaintiff.  Therefore, the motion to strike punitive damages is denied as to the 
intentional infliction of emotional distress claim. 
 

  

19.  TIME:  9:00   CASE#: MSC17-01012 
CASE NAME: TIFFANY MORRISS VS. ARMD LLC 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The Case Management Conference is continued to April 9, 2018, at 8:30 a.m. 
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20.  TIME:  9:00   CASE#: MSL16-00729 
CASE NAME: CAVALRY SPV VS. MARTELLO 
HEARING ON MOTION TO VACATE AND SET ASIDE JUDGMENT 
FILED BY MICHAEL E. MARTELLO 
* TENTATIVE RULING: * 
 
Defendant’s motion to vacate and set aside the judgment in this case is granted.  Defendant 
must file his Answer by December 1. 
 
Plaintiff obtained a default judgment on the strength of a Proof of Service of Summons, showing 
purported substituted service of defendant by service on his brother, at an address in Walnut 
Creek.  Defendant’s declaration, however, establishes convincingly that at the time of the 
purported service he did not reside at that address, and had not resided there for some time.  
Moreover, because he is estranged from his brother, he received no actual notice.  Plaintiff 
offers no evidence casting any doubt on the facts in defendant’s declaration. 
 
Plaintiff’s only evidence to counter this proof is a form inquiry sent to the Postal Service, asking 
for information as to any forwarding address for defendant.  The returned form, however, is not 
signed or otherwise attested to by anyone from the Postal Service.  Moreover, all it really 
purports to show is that plaintiff, when and if he ceased living at that address, did not bother to 
file any request for mail forwarding.  It hardly represents conclusive proof – or even very 
convincing circumstantial evidence – that defendant still resided at the address. 
 
And to the contrary, defendant provides a number of bills and other correspondence from 
plaintiff, mailed to him at various other addresses at or near the time of purported service – 
including the Soquel address where, defendant attests, he actually resided.  Plaintiff makes no 
attempt to explain these away, nor to show how it made the slightest attempt to serve 
defendant at any of the other addresses that it clearly had in its files for him. 
 
Plaintiff falls back on the presumption of regularity for proofs by registered process servers.  
That presumption, however, could establish only that the process server did indeed make the 
service recited in the proof – not that that service was factually or legally adequate.  Here, it is 
uncontested that the process server did in fact serve defendant’s brother at the time and place 
recited.  But that adds nothing by way of showing that service on the brother constituted 
adequate service on defendant. 
 
The Court also notes that neither side’s papers comply with CRC 3.1110(f) and Local 
Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and 
comply with them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 
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21.  TIME:  9:00   CASE#: MSL16-02088 
CASE NAME: DISCOVER VS. MAQBOOL 
HEARING ON MOTION TO RELEASE THE 60-DAY HOLD AND SET A COURT TRIAL 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
Plaintiff in this case reported on the trial date that the case had settled.  The Court put 
the case on a 60-day tickler to check for appropriate terminating paperwork.  Since then, 
however, plaintiff reports that defendant failed to return the signed settlement agreement and 
has made no payments. 
 
There is no “60-day hold” to be released; a tickler is not a hold, a stay, or anything of the kind.  
It is simply the absence of any future court dates.  However, the Court recognizes that it is 
appropriate to reactivate the case and set it for trial. 
 
The case is set for a Case Management Conference on December 15, 2017, at 8:30 a.m., with 
a view to setting a trial date.  No other action from the Court is required at this time. 
 

  

22.  TIME:  9:00   CASE#: MSN17-1380 
CASE NAME: LERNER VS. POWER 
HEARING ON PETITION TO CONFIRM ARBITRATION AWARD 
FILED BY STEPHEN POWER, et al. 
* TENTATIVE RULING: * 
 
The Petition filed by Respondents and Cross-Petitioners Stephen Power, Elaine Power, Jacob 
Power, Carin Salter, Jennifer Segal, and 180 Properties, LLC is granted.  Petitioner and Cross-
Respondent’s request to strike portions of the petition is denied. 

A party to an arbitration in which an award has been made may petition the court to confirm the 
award. Code Civ. Proc. § 1285. A response to such a petition may ask the court to dismiss the 
petition and vacate the award. Code Civ. Proc. § 1285.2. A response requesting that an 
arbitration award be vacated must set forth the grounds warranting such relief. Code Civ. Proc. 
§ 1285.8. 

Petitioner and Cross-Respondent’s Response does not appear to contest the arbitration award. 
See Response to Petition at 2:9-10 (“Mr. Lerner will not further contest in this Court the entry of 
judgment consistent with the arbitrator’s final amended ruling.”). Instead, Petitioner and Cross-
Respondent asks the Court to strike portions of Respondents and Cross-Petitioners’ points and 
authorities and to order that interest be ordered to accrue commencing after entry of judgment. 
Neither of these requests qualifies as any of the six grounds specified for vacating an arbitration 
award under Code of Civil Procedure section 1286.2. 

Judicial review of arbitration awards is limited. As stated in Moncharsh v. Heily & Blase (1992) 
3 Cal.4th 1, 11, “the general rule [is] that, with narrow exceptions, an arbitrator's decision 
cannot be reviewed for errors of fact or law. . . . [W]e recognize there is a risk that the arbitrator 
will make a mistake. That risk, however, is acceptable [because] . . . the parties have agreed to 
bear that risk in return for a quick, inexpensive, and conclusive resolution to their dispute. When 
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parties opt for the forum of arbitration they agree to be bound by the decision of that forum 
knowing that arbitrators, like judges, are fallible.” 

The Court also notes that it previously denied Petitioner and Cross-Respondent’s petition to 
vacate the arbitration award, on September 25, 2017.  

With respect to prejudgment interest accrued on the final arbitration award, Civil Code § 3287 
provides that a party may recover prejudgment interest on an amount awarded when the 
damages are certain, or capable of being made certain by calculation, and the right to recover 
those damages is vested. County of Solano v. Lionsgate Corp. (2005) 126 Cal.App.4th 741, 
753. If the statutory conditions are satisfied, the court must award prejudgment interest. Wisper 
Corp. v. California Commerce Bank (1996) 49 Cal.App.4th 948, 958. The purpose of 
prejudgment interest is to compensate the prevailing party for the loss of money during the 
period before the judgment is entered. Ibid. 

Section 3287 applies to arbitration awards. A prevailing party in arbitration is entitled to 
prejudgment interest as of the date of the final award to entry of judgment. Pierotti v. Torian 
(2000) 81 Cal.App.4th 17, 27–28; Britz, Inc. v. Alfa-Laval Food & Dairy Co. (1995) 34 
Cal.App.4th 1085, 1106. “Although the interest [is] pre-‘judicial judgment,’ it [is] post-‘contractual 
judgment.’” Britz, Inc. v. Alfa-Laval Food & Dairy Co., supra, at p. 1107. 

Finally, the fact that Petitioners disagree with some statements in Respondents’ brief is no 
reason to request an order striking them. 

Respondents and Cross-Petitioners are entitled to prejudgment interest from the date of the 
final arbitration award until the date the award is confirmed and judgment is entered. 
 

  

23.  TIME:  9:00   CASE#: MSN17-1910 
CASE NAME: PETITION OF ROBERT & JAIME ALTON 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The petition is continued to December 15, 2017, at 9:00 a.m., for further information.  (If a 
different Friday would be more convenient, the petitioners should feel free to call this 
Department’s clerk to request it.) 
 
The Court is satisfied with the terms of the settlement.  However, the parents have provided no 
information as to how the minor’s proceeds are to be received or held (item 19 on the form 
petition).  Petitioners should file an amendment providing that information. 
 

  

24.  TIME: 10:00   CASE#: MSL15-00882 
CASE NAME: BANK OF AMERICA VS. JOHNSON 
COURT TRIAL - SHORT CAUSE  / 1 DAY(S) 
* TENTATIVE RULING: * 
 
Counsel and parties to appear for court trial. 
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25.  TIME: 10:00   CASE#: MSL15-01310 
CASE NAME: CACH VS. ALASARI 
COURT TRIAL - SHORT CAUSE / 1 DAY(S) 
* TENTATIVE RULING: * 
 
Counsel and parties to appear for court trial. 
 

 
ADD-ON 

 

26.  TIME: 9:05   CASE#MSC15-00489 
CASE NAME:  MELISSA CUNNINGHAM VS. BAY AREA RAPID TRANSIT DISTRICT 
HEARING ON MOTION FOR NEW TRIAL 
* TENTATIVE RULING: * 
 
Continued by agreement to December 1, 2017. 
 

 

 


